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Introduction

This subcourse will familiarize you with the Army Legal Assistance Program and with certain aspects of selected substantive areas of the law that have a special impact on legal assistance clients.

This 6-credit hour subcourse consists of six subject areas of reading material (which may be accompanying publications) and an examination.  The subject matter is divided as follows:

Chapter 1:  Legal Assistance Programs and Administration.
Reading Assignment

Chapter 2:  Family Law.
Reading Assignment: Appendix A

Reading Assignment: Appendix B

Reading Assignment: Appendix C

Chapter 3:  Soldiers' and Sailors' Civil Relief Act.
Reading Assignment
Chapter 4:  State Taxation of Income and Property.
Reading Assignment
Chapter 5:  Consumer Law.
Reading Assignment
Chapter 6:  Survivor Benefits.
Practice Exercise
You should read and study the entire booklet and all reading assignments.
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The following supporting publications are not included with this subcourse.  They are required to complete this subcourse.  Military publications can be found at the US Army Publishing Directorate web site at:
http://www.apd.army.mil
AR 27-3, The Army Legal Assistance Program (10 Sep 95).

AR 608-99, Family Support, Child Custody and Paternity (1 Nov 94).

AR 600-15, Indebtedness of Military Personnel (14 Mar 86).  [Note that this regulation may be rewritten to incorporate procedures for involuntary allotments of military pay to satisfy judgments - see Pub.  L.  No.  103-94, 107 Stat.  1001 (Oct.  6, 1993)].

DA Pam 608-4, A Guide for the Survivors of Deceased Army Members (23 Feb

89).
Deskbook references can be found at the JAGCNet web site at:

http://JAGCNet.army.mil
JA 260, Soldiers' and Sailors' Civil Relief Act Guide.

The very highest standards of integrity are expected of all officers, noncommissioned officers, enlisted personnel, and civilian employees of the federal government.  To receive or to provide others with unauthorized assistance or to plagiarize is to take unfair advantage of fellow students.  This conduct is unbecoming a soldier or civilian employee and is cause for dismissal from the course and possible administrative and/or disciplinary action under pertinent provisions of the Uniform Code of Military Justice or civilian personnel regulations.  Maintaining examination "files," receiving or providing examination information, giving others solution-discussion sheets, or keeping a record of correct responses for use by other students is strictly prohibited.  All work submitted to TJAGSA for grading, including lessons, examinations, and writing requirements, will be the individual's original work.  Collaboration on answers to graded requirements will not be condoned.  Plagiarism is defined as "the art of appropriating the literary composition of another, or parts or passages of [another's] writings, or the ideas or language of the same, and passing them off as the product of one's own mind."  There is no requirement that one copy another's work exactly to be liable for plagiarism.  A basic example of plagiarism is quoting verbatim from source material without the use of quotation marks and a footnote stating the source quoted.  The use of only a portion of another's work also constitutes impermissible plagiarism.

The word "he" when used in this publication represents both the masculine and feminine genders, unless otherwise specifically stated.

129-ii

CHAPTER 1

REQUIREMENT:  Read the following material and AR 27-3, The Army Legal Assistance Program (10 Sep 95) (which is provided with the correspondence course).
The following two articles contain an excellent history and overview of the legal assistance program.  The second article begins on page 89.
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CHAPTER 2

FAMILY LAW

REQUIREMENT:  Read AR 608-99, which is provided separately.  When directed to do so in the course of this lesson, read the information contained in the appendices.

A.  
INTRODUCTION

Family law issues comprise a large portion of the legal assistance mission.  Clients routinely seek advice on capacity to marry, adoption, child and spousal support, child custody, visitation, marital separation, and divorce.  Related questions arise in the areas of immigration, naturalization, and name changes.

This lesson focuses on the family law topic that most frequently arises in a legal assistance setting: family support enforcement.  This issue is an area of growing concern for society as a whole as well as for military members and commanders.  As a result of federal and state legislative action, a client's rights and obligations regarding support are controlled by a number of laws and regulations.  We turn now to examine the key provisions that have an impact on a legal assistance practice.

B.  
MILITARY SUPPORT REGULATIONS

The Department of Defense expects military members to provide adequate support for their families.  Each branch of service has implemented this policy through its own regulations, and these regulations vary considerably in their approach to support issues.

At one end of the spectrum is the Air Force's guidance, published at 32 C.F.R.  Part 818, which provides as follows: "The Air Force expects its members to provide regular and adequate support, either direct or in kind, based on the needs of the dependents and the ability of the member to provide."  This formulation essentially means that commanders do not become involved in support issues.  Instead, the parties are expected to resolve support disputes through civilian channels.

The sea services have adopted a different approach.  Of course, they too expect members to provide adequate support for family members on a regular basis.  These regulations go further, however, by specifying an amount of support when the parties cannot agree and there is no court order.  In effect, the Navy and Marine Corps have adopted child support guidelines that commanders use to determine whether support is "adequate."  Sailors and Marines can be disciplined for failing to pay support as ordered by a commander.  Such an order can follow the 
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guideline amount, or the commander can increase or decrease the amount that is due based on the facts of the case.  For example, marital fault committed by the family member may excuse a member's support obligation.  The regulation governing the Navy and Marine Corps support obligations is published at 32 C.F.R.  Part 733.

The Army's guidance on family support is found in Army Regulation 608-99, Family Support, Child Custody, and Paternity, 1 November 1994.  Like the sea services, the Army has promulgated guidelines for support in the absence of an agreement between the parties or a court order.  The Army guidelines differ, however, in that commanders have no discretion to reduce or increase the amount of support a soldier is expected to pay with limited exception.  AR 608-99, para.  2-11 sets out six narrow circumstances under which a battalion commander can excuse a soldier from their family support obligation.  The Army regulation constitutes a lawful general order, and is expressly punitive.  This means that soldiers can be disciplined (including facing a trial by court-martial) for failing to provide adequate support as defined by the regulation, even where the commander has not issued an order to pay support.

C.  
CIVILIAN SUPPORT ENFORCEMENT MECHANISMS

In addition to the military support regulations, a host of provisions in state and federal law are designed to ensure that absent parents support their children.  These civilian remedies are important for legal assistance attorneys.  For example, a client may seek help in obtaining support from an absent parent who is not in the military.  State laws may require more support than the military guidelines, thus making it beneficial to use state law to maximize support for a client.  Finally, the extent a commander's discretion--or disinterest--in support matters sometimes can render the military regulations ineffective (and even when a commander is adamant about support, the regulations have no means to actually place money in the family's pocket).

The primary civilian support enforcement mechanisms are mandatory allotments (or "involuntary allotments"), wage garnishments, and state wage assignment orders (sometimes called wage withholding orders).  Mandatory allotments are a creature of federal law (42 U.S.C.  § 665 and 32 C.F.R.  Part 54).  Garnishments mostly are controlled by state law, but federal limitations and requirements come into play when a federal employee's pay is subject to attachment (see 42 U.S.C.  §§ 659-62 and 5 C.F.R.  Part 581).  Wage assignment is a relatively new mechanism.  It constitutes a streamlined garnishment action, and it greatly resembles the enforcement scheme that Congress fashioned with mandatory allotments.  State law mostly controls these actions, but federal garnishment rules again must be considered when the order is issued against a federal employee's pay.

Of course, limitations on court appearances will preclude legal assistance attorneys from personally invoking these remedies in most cases.  A working knowledge of the law still is necessary, however.  For example, a client's civilian attorney may need advice on using enforcement mechanisms against a member of the military.  Additionally, the legal assistance 
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attorney needs to know when it makes sense to refer a client to the local child support enforcement agency for help in getting support payments.  Finally, legal assistance attorneys may find that working closely with state agencies can significantly improve the service that legal assistance clients receive.  This cooperation can be strengthened by being able to advise the civilian agents on support enforcement against military personnel.

Appendix A contains an excerpt of an article: Connor, Resolving Child Support Issues Beyond the Scope of AR 608-99, 132 Mil.  L.  Rev.  67 (Spring 1991).  Appendix C contains a short informational paper on the new interstate enforcement mechanisms for child support.  Turn to the Appendices and read these materials now.

D.  
PRACTICAL CONSIDERATIONS FOR SOLDIERS WHO ALLEGEDLY OWE SUPPORT

The preceding materials focus on getting money from the absent parent.  The number and breadth of these enforcement mechanisms may raise a question whether there is any way to help a soldier when a custodial parent is asserting a support obligation.

In the past, many absent parents have been able to avoid shouldering a share of the cost of raising children.  They have succeeded by dodging enforcement actions rather than by finding legal exceptions to support obligations.  In response, state wage assignment orders and federal mandatory allotments have streamlined the enforcement process, with the express purpose of making it harder to avoid paying support.  These laws are closing the traditional procedural loopholes that have been used as "defenses" in support actions.  As a result, soldiers who are absent parents usually will have to support their children.

Still, legal assistance attorneys sometimes can raise issues that help clients.  For example, if support is being sought under the interim support requirement of AR 608-99, the soldier can avoid, or reduce, support payments through agreements with the spouse or custodial parent or by producing proof that a spouse earns more.  If the spouse is guilty of marital fault such as infidelity, a legal assistance attorney could help a soldier obtain a court order that terminates the support obligation.

Few defenses are available in garnishment actions, and the soldier especially is disadvantaged if he or she does not receive prior notice of the garnishment hearing.  Any issues that can be raised on the client's behalf must be addressed in court (or, possibly, with the opposing party).  Military finance centers cannot entertain defenses, even seemingly valid defenses, that a soldier may submit.  Thus, when a client has an objection to the court's exercise of jurisdiction, or where the custodial parent mistakenly or fraudulently has alleged the existence of a support arrearage, these matters must be raised in the court that issued the garnishment order.
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Technically, the same rules apply when the soldier's pay is subject to a wage assignment.  Here, however, the enforcement action generally will have been initiated by a state agency.  If the agency's "client" (the custodial parent) has falsified allegations about support arrearages, agency officials may be persuaded to take corrective action on their own without the soldier having to raise objections in court.

Most state wage assignment statutes specifically allow for communication on these matters.  They require that the absent parent receive notice of the proposed assignment and an opportunity to respond before the assignment order is served on the employer.  This usually is the best stage of the proceedings for an attorney to raise defenses on the client's behalf.  The most effective objections are those that show the underlying support order has been amended or that the alleged arrearage does not exist.

The mandatory allotment statute includes even more protection.  Commanders are responsible for ensuring soldiers have an opportunity to consult an attorney before the allotment goes into effect (unfortunately, however, this right is not "jurisdictional;" the allotment will go into effect even if the soldier was not afforded an opportunity to talk with an attorney).  The purpose of the consultation is to allow the soldier to raise whatever valid defenses to the request that he or she may have.

According to regulations (32 C.F.R.  Part 54) which implement the mandatory allotment statute, the soldier can assert two defenses to a request for such an allotment.  He or she can show that the underlying support order has been amended or superseded in a manner which terminates the support obligation.  Alternatively, the soldier can show that the triggering 60-day arrearage has not accrued.  In either case, the soldier must send the finance center an affidavit and evidence which establishes the factual basis for the defense.

This material must reach the finance center within 30 days of the date that it sent the soldier notice of the request for a mandatory allotment.  If an adequate defense is raised, the finance center will return the request to the initiating agency without action.  Time is of the essence, however, because the finance center will not consider a response if it arrives after the 30-day period.  When a timely response is not possible but a defense exists, legal assistance attorneys still may be able to assist clients by raising defenses with the requesting agency.  Upon learning the true facts of the case, the officials there may be willing to request a termination of the allotment.

Soldiers sometimes will try another "defense" to stave off mandatory allotments.  Upon receiving notice of the request for the allotment, they race to the local finance office and start a voluntary support allotment.  Their goal is to avoid the stigma of having a mandatory allotment entered on their records.  A few also hope to maintain control over their pay.  They know they cannot terminate the mandatory allotment, but they can stop a voluntary allotment if the support obligation later becomes too burdensome.  Unfortunately for the soldier, this ploy does not work.  The finance center will initiate the mandatory allotment regardless of any voluntary allotment 
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that may be in effect.  Thus, the soldier's pay will be subject to two support deductions--the mandatory allotment and the voluntary allotment.

Lest you conclude that mandatory allotments should be avoided at all costs, note that this enforcement mechanism can serve as a "defense" against oppressive garnishment actions.  Under state law, garnishments may be valid only for limited periods of time.  When substantial arrearages have accrued, the soldier can be subject to a new garnishment every 3 or 6 months.  This can cause a hardship if the court also awards the plaintiff court costs and attorney's fees for each action.  Soldiers facing this situation should consider urging the court to order a continuing mandatory allotment instead of repeated garnishments.  Everyone benefits from this alternative: the soldier avoids repetitive and expensive legal costs; the court saves time; and the custodial parent avoids the emotional strain of repeated litigation.

Legal assistance attorneys should consider a final point when advising soldiers whose pay is subject to attachment.  A provision in the Consumer Credit Protection Act (15 U.S.C.  § 1673(b)) controls the amount of money that can be deducted each month, and the limit varies with the scope of the soldier's support obligations.  If he or she is not supporting any family members other than those to whom the attachment pertains, then the maximum amount that can be taken is 60% of disposable pay (this term is defined in 5 C.F.R.  Part 581).  On the other hand, a maximum of 50% can be deducted if the soldier does support other family members (note, however, that the 60% and 50% figures increase to 65% and 55%, respectively, if the arrearage has lasted for more than 12 weeks).  Thus, soldiers who have other family members should ensure the finance center is aware of this fact.

E.  
CONCLUSION

This chapter has examined an important aspect of the legal assistance mission.  Clients who seek support and those who seek to avoid paying support both turn to legal assistance attorneys for help.  Familiarity with military regulations and civilian law is a key element in handling these cases, of course.  The most successful attorneys, however, will use the materials in this chapter as a starting point to further explore issues that specific cases raise.  A thorough knowledge of the law, an understanding that some legal obligations are unavoidable, and an imaginative approach to problem solving should be combined to provide the client the best legal advice possible.
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CHAPTER 3

THE SOLDIERS' AND SAILORS' CIVIL RELIEF ACT
REQUIREMENT:  Read Chapters 1 through 4 and Chapter 3 of TJAGSA Publication JA 260, Soldiers' and Sailors' Civil Relief Act Guide and the enclosed articles.
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CHAPTER 4

STATE TAXATION OF INCOME AND PROPERTY

50 U.S.C. app. § 574

THE SOLDIERS' AND SAILORS' CIVIL RELIEF ACT

REQUIREMENT:  Read Chapters 6 and 9 of TJAGSA Publication JA 260, Soldiers' and Sailors' Civil Relief Act Guide, and Veldhuyzen and Wright, "Domicile of Military Personnel for Voting and Taxation," The Army Lawyer, Sep.  1992, at 15 (reprint follows).
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CHAPTER 5

CONSUMER LAW

REQUIREMENT:  Study the enclosed materials.
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CHAPTER 6

SURVIVOR BENEFITS

REQUIREMENT: Read Department of the Army Pamphlet 608-4, A Guide for the Survivors of Deceased Army Members (23 Feb 89), which is provided separately.

NOTE:  DA Pamphlet 608-4 does not reflect six major changes in the law.  The death of an eligible person will now result in a lump sum death gratuity payment paid at a flat rate of $6,000 (10 U.S.C.A.  § 1478 (West Supp.  1992)); the maximum amount of SGLI coverage has increased from $50,000 to $200,000 (Veterans' Benefits Act of 1992); and, for deaths occurring on or after 1 January 1993, spousal dependency and indemnity compensation will be paid at a flat rate, but it is adjusted annually for inflation (Veterans' Benefits Act of 1992).  In 1997, the flat rate is $833 (In 1998 it will be 2.1% higher, which is approximately $850).  Two additional changes were made in the FY96 DOD Authorization Act.  First, service members are automatically enrolled in SGLI for $200,000 of coverage unless they elect a lower amount.  Second, survivors of service members may receive payment for all of the service member's accrued leave.  They are no longer limited to only 60 days of earned leave.  Also note that the Veterans Administration is now called the Department of Veterans Affairs.  Finally, the FY98 Defense Authorization Act permits service members to withdraw from the SBP Program during a one year period that begins on the second anniversary of their enrollment in the program.  For example, if a service member enrolled on 31 December 1997, he would be allowed to withdraw from the SBP from 31 December 1999 to 30 December 2000.

EXERCISE:  There are seven multiple-choice and three true-false questions to be answered.  Choose the one best answer to each multiple-choice question.  In answering a true-false statement, a statement false in part should be considered false.

______________________________

1.  
Which of the following statements about the death gratuity is true?  
A.  
It is a lump sum amount of money ordinarily payable by the local finance office.

B.  
It is payable to any person(s) designated by the deceased soldier.

C.  
The soldier must die in the line of duty.

D.  
All of the above.
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2.   
All the following statements about dependency and indemnity compensation are true except:

A.
It is payable to the surviving spouse until his/her death or remarriage.

B.
It may be the most important source of long-range financial security for a soldier's survivors.

C.
It is payable by the Department of Veterans' Affairs but must be applied for.

D.
The amount of the payment is based upon the number of years of active service which the deceased had at the time of his/her death.

3.  
In February 1990, Colonel John Reston retired, without disability, after serving 24 years on active duty.  Last month Colonel Reston died in a car accident near his home in Louisville, Kentucky.  Colonel Reston is survived by his wife, two children, and his mother.  The children are ages 14 and 16.  Mrs.  Reston has come to see you as the Legal Assistance attorney at Fort Campbell, Kentucky, and has a number of questions regarding her rights to dependency and indemnity compensation (DIC).  Which of the following statements is true?

A.  
If Mrs.  J.  Reston, the deceased's surviving spouse, is eligible for DIC payments, such payments can be made to her if her annual income is below a statutorily-prescribed amount.

B.  
It appears on the facts given that Mrs.  J.  Reston is not eligible for DIC since her husband was not on active duty at the time of his death and he did not have a service-connected disability.

C.  
If payments to Mrs.  J.  Reston terminate in the future due to her death or remarriage, then payments will be made to the Colonel's parents if they are still alive.

D.  
Assuming that DIC payments initially could be made to the Colonel's surviving spouse, Mrs. J. Reston, payments to both Mrs. Reston and the children would be discontinued if Mrs. Reston were to remarry.

4.   
Which of the following statements regarding Servicemen's Group Life Insurance (hereinafter SGLI) is false?

A.  
SGLI is a Group Life Insurance policy purchased from a commercial life insurance company.

B.  
Soldiers who are absent without leave or serving penal confinement automatically lose their entitlement to SGLI coverage.

C.  
An active duty soldier is enrolled for $200,000 of coverage unless the soldier elects a lesser amount of coverage.

D.  
Soldiers may designate any individual(s) they choose as the beneficiary(ies) of the insurance.
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5.   
Which of the following statements concerning the Survivor Benefit Plan (hereinafter SBP) is true?

A.  
It provides an annuity to the surviving spouse of an active duty soldier who at the time of his/her death was "eligible" to retire.

B.   
A surviving spouse will normally receive 55% of the service member's retirement pay until the spouse reaches age 62.

C.   
The amounts received by surviving spouses under the SBP may be offset by amounts received from DIC payments.

D.  
All of the above.

6.   
Any pay and allowances due the soldier at the time of his/her death will be paid pursuant to his/her prior designation or, if none, to the legal representative of the deceased.

A.
True.

B.
False.

7.   
The Survivor Benefit Plan is an annuity plan which provides for a survivor's annuity equivalent to 55% of the deceased's retired pay.  Members of the Army Reserve are not eligible to participate.

A.
True.

B.
False.

8.   
Major Brown, a member of the U.S.  Army Reserve, suffers serious injuries in an automobile accident.  A few days later he dies as a result of those injuries.  Major Brown's surviving wife and children will be entitled to dependency and indemnity compensation (DIC) only if:

A.
Major Brown was on active duty (AD) at the time of his death.

B.
Major Brown was on AD or active duty for training (ADT) at the time of his death.

C.
Major Brown was on AD, ADT, or inactive duty training (IDT) at the time of his death.

D.
None of the above.

9.   
Eligible survivors of deceased soldiers may be entitled to both a lump sum payment and periodic payments from the Social Security Administration.

A.
True.

B.
False.
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10.  
For a soldier who dies while on AD or ADT within the United States, which of the following is true?

A.  
If requested, the Army will assume full responsibility for the preparation, casketing, and transportation of the remains to a location designated by the next of kin.

B.  
The next of kin may make all burial arrangements and receive reimbursement from the government.

C.
The soldier is entitled to burial in a National Cemetery on a space available basis.

D.
All of the above.
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SOLUTIONS

Chapter 6: Survivor Benefits

[All references are to reading assignment.]

1.   
Choice A is correct.

The six-months' death gratuity is a lump sum payment made by DA to certain statutorily-prescribed beneficiaries of a soldier who dies on active duty, active duty for training, inactive duty for training, or within 120 days after release from active duty.  Only if the death occurs after leaving active duty is there a service-connection requirement.

Reference: DA Pam 6084, paragraph 5-4.

2.   
Choice D is correct.

DIC payable to a surviving spouse is paid at a flat rate regardless of rank or years of service.

Reference: NOTE at beginning of this lesson.

3.   
Choice B is correct.

Colonel Reston had retired at the time of his death, and it does not appear from these facts that he died from a "service-connected disability."  Consequently, his survivors would not be eligible for DIC.

Reference: DA Pam 608-4, paragraph 5-9a and Glossary.

4.   
Choice B is correct.

Not all soldiers who are AWOL or serving time lose their SGLI entitlement.  Generally, the AWOL or confinement must continue 31 consecutive days before SGLI coverage is lost.  Additionally, if the confinement is pursuant to courts-martial, SGLI coverage is not lost unless the sentence also includes total forfeiture of pay and allowances.  Although a soldier can designate anyone by name as a beneficiary, Army policy since March 1993 has been to deny soldiers the option of making by-law designations.

Reference: DA Pam 6084, paragraph 5-12d.

5.   
Choice D is correct.

The SBP is available to retirement-eligible and retired soldiers.  For survivors of participating retired soldiers, the maximum amount receivable under the annuity plan is 55% of the soldier's retirement pay.

Reference: DA Pam 6084, paragraph 5-10.
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6.   
Choice A, True is correct.

The pay and allowances also will include all pay of earned leave.

Reference: DA Pam 608-4, paragraph 5-5a and NOTE at beginning of lesson.

7.  
 Choice B, False is correct.

The SBP annuity may be 55% of the deceased soldier's retired pay, but it may be 55% of a lesser amount.  Reservists are eligible to participate.

Reference: DA Pam 608-4, paragraph 5-10.

8.   
Choice D is correct.

If Major Brown's accident occurred while on AD, ADT, or IDT, his injuries will likely be considered as service-connected.  Major Brown's survivors will then be entitled to DIC even if his death actually occurs after release from federally recognized duty status.

Reference: DA Pam 6084, paragraph 5-9a and Glossary.

9.   
Choice A, True is correct.

Reference: DA Pam 6084, paragraphs 5-7 and 5-8.

10.  
Choice D is correct.

Reference: DA Pam 608-4, paragraphs 3-1, 3-3, and 3-5.
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